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THE NEW “REAL DANGER” TEST FOR
ARBITRATOR BIAS IN BRITISH COLUMBIA

By Murray L. Smith

n May 27, 2018, B.C’s International Commercial Arbitration Act'
was amended to raise the standard for challenging arbitrator
independence or impartiality. The previous statutory threshold
for disqualifying an arbitrator, set out in s. 12(3)(a), was that cir-
cumstances exist that give rise to “justifiable doubts as to the arbitrator’s inde-
pendence or impartiality”. That wording remains, but s. 12(3.1) was added:

(3.1) For the purposes of subsection (3)(a), there are justifiable doubts as
to the arbitrator’s independence or impartiality only if there is a real dan-
ger of bias on the part of the arbitrator in conducting the arbitration.
[Emphasis addecf]

When introducing subsection (3.1), Attorney General David Eby noted an
international trend toward a higher standard because of a concern that low-
merit challenges were being employed as a strategic tool to disrupt arbitra-
tions. He said: “This amendment, on its face, clearly does and is intended
to raise the standard needed for a party to challenge an arbitrator’s inde-
pendence or impartiality."?

The House of Lords in R. v. Gough adopted a “real danger” test in a judicial
context in 1993.2 In 2004 the International Bar Association established a
new test based on whether “there is a likelihood that the arbitrator may be
influenced by factors other than the merits of the case” in its Guidelines on
Conflicts of Interest in International Arbitration.® The Australian Interna-
tional Arbitration Act 1974 was amended in 2010 to add a “real danger” test;
the amendment to the Australian statute has been termed the “Gough
amendment’, referring back to the House of Lords case.® In 2000, the Gough
“real danger” test was applied in an arbitration context in the decision of the
English Court of Appeal in AT&T Corporation v. Saudi Cable Company.®

However, in a dramatic turnaround, soon after AT&T, the House of Lords
in Porter v. Magill ruled that the Gough “real danger” test should be replaced
by a “real possibility” test (albeit to align with the test for bias adopted by
the European Court of Human Rights).” The Porter test remains the law of
England and would be applied as well in the context of a challenge to an
arbitrator’s independence or impartiality.
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Against this backdrop, the questions that arise in interpreting and apply
ing the B.C. amendment, and determining its significance, are as follows:

a) What was the pre-amendment test for challenging an arbitrator’
independence or impartiality in the international commercia
arbitration context in B.C.?

b) Has the amendment changed anything?

c) Isthere a different test for a challenge to an arbitrator’s independ
ence or impartiality in a domestic case under B.C!s Arbitration Act,
which has not been similarly amended?

THE TEST FOR ARBITRATOR BIAS BEFORE THE AMENDMENT
The longstanding test for arbitrator bias in Canada was established by Ran
J., writing for the Supreme Court of Canada, in Szilard v. Szasz,® in 195¢
“Nor is it that we must be able to infer that the arbitrator ‘would not act 1
an entirely impartial manner’; it is sufficient if there is the basis for a rec
sonable apprehensionof so acting.”°

The Szilard “reasonable apprehension” test was affirmed in 1978 in Con
mittee for Justice and Liberty v. National Energy Board," where the Suprem
Court adopted the comment by Rand J. that the “probability or reasoned su
picion of biased appraisal and judgment, unintended though it be”, is groun
for disqualification.”? The concern for an apprehension of bias or a susp
cion of bias is often linked to Lord Hewart's dictum in R. v. Sussex Justice
that “justice should not only be done but should manifestly and undoub
edly be seen to be done”.*®

HAS THE AMENDMENT CHANGED ANYTHING?

Courts in Canada have not gone further than the statement from Szilard i
elaborating the common law test for bias in the arbitration context. Th
applicable test is simply the ‘reasonable apprehension” test. On its face, tk
2018 amendment to the B.C. International Commercial Arbitration Act dr.
matically alters the common law test for arbitrator bias. We have move
from a search for a suspicion of bias to a need for proof of a real danger «
bias. This is essentially what the Attorney General said was the object ar.
purpose of the “real danger” amendment.

To understand just how dramatic this shift is, we must examine the cu
rent test for bias in a domestic arbitration context. The domestic arbitratic
statute has not been similarly amended. By considering the test that tl
courts would apply in the domestic arbitration setting, the difference th
the amendment has made in international arbitrations will be revealed.
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IS THERE A DIFFERENT TEST FOR ARBITRATOR BIAS IN A DOMESTIC CASE
UNDER B.C.’S ARBITRATION ACTe

To answer the question of what test will apply in a domestic arbitration con-
text, it is necessary to first consider the current test for bias in a judicial con-
text and then consider whether the common law test applicable in the
judicial context would apply in the context of a consensual, domestic, com-
mercial arbitration.

The Current Test for Bias in Judicial Proceedings

There have been significant developments in the test for judicial bias in
recent years. The current statement of the test is found in Yukon Francoph-
one School Board, Education Area #23 v. Yukon (Attorney General),* where
Abella J., writing for a unanimous seven-member panel of the Supreme
Court of Canada, held that the test for a reasonable apprehension of bias is
a real likelihood or probability of bias:

Because there is a strong presumption of judicial impartiality that is not
easily displaced (Cojocaru v. British Columbia Women's Hospital and Health
Centre, [2013] 2 S.C.R. 357, at para. 22), the test for a reasonable apprehen-
sion of bias requires a ‘real likelihood or probability of bias” and that
a judge’s individual comments during a trial not be seen in isolation:
see Arsenault-Cameron v. Prince Edward Island, [1999] 3 S.C.R. 851, at
para. 2; S. (R.D.), at para. 134, per Cory J.**

Yukon Francophone School Board presents a significant move beyond a
“real possibility” or “reasonable suspicion” test to a “real likelihood or prob-
ability” test. The premise for such a high threshold, according to Abella J.,
is the presumption of impartiality.

Does the Presumption of Impartiality Apply to Arbitrators?

Earlier, in R. v. Teskey,® Abella J., writing in dissent, described the basis for
the presumption of impartiality and integrity applicable to judges as
follows:
Of utmost importance to the resolution of this appeal, in my view, is the
existence of a presumption of integrity, rebuttable only by cogent evi-
dence. The high threshold for displacing the presumption that a judge is
acting with integrity and in accordance with his or her oath of office,
seeks to balance two significant public interests, both related to maintain-
ing confidence in the administration of justice: the right of judges to be
presumed to be acting with integrity and the right of litigants to challenge
judges when their conduct gives rise to a reasonable apprehension of
impropriety.?”

The Supreme Court of Canada has applied the presumption of impartial-
ity to lay jurors who must swear an oath. In R. v. Burke,® Major J. wrote:
“Similar to judges, juries should be presumed to be impartial. There are
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numerous procedural safeguards designed to ensure the impartiality of
jurors”.’®

In an administrative law context, the presumption has been held to apply
to members of statutory tribunals. In Telus Communications Inc. v. Telecom-
munications Workers Union,?® Sexton J.A. wrote: “It is a well-known principle
that each member of a tribunal is subject to a presumption of impartiality
... The fairness and impartiality attributed to judges, absent evidence to the
contrary, has also been attributed to members of expert tribunals.””

Many sources suggest that the presumption applies to arbitrators as well,
though the reasons for such an extension are not clear. The Federal Court
has held that “[a]rbitrators are also presumed to be impartial”,?? though the

judge in that case relied on a precedent involving a labour arbitration under
the Canada Labour Code. Likewise, Rothstein J.A. (as he then was) wrote in
one case: “The decision-maker in this case was the Vice-Chairman of the
Public Service Staff Relations Board. There is a presumption of integrity and
impartiality in such a decision-maker”.?® In these cases, the justification for
the application of the presumption of impartiality to a consensual, commer-
cial—as opposed to statutory—arbitrator was not made clear.

In his text on arbitration, J. Brian Casey writes: “There is a strong pre-
sumption of judicial impartiality, which is equally applicable to arbitrators
whose function is in the nature of judicial determination.”” He cites Jacob
Securities Inc. v. Typhoon Capital B.V.?® and Terceira v. Labourers International
Union of North America.?6 The ruling in Jacob Securities involved an interna-
tional commercial arbitration decided under the Ontario International Com-
mercial Arbitration Act, but no reasons were given for why the presumption
of impartiality should apply to a commercial arbitrator. Jacob Securities fol-
lowed Terceira, which involved a challenge to the impartiality of the vice-
chair of the Ontario Labour Relations Board, not a commercial arbitrator.
None of the decisions that have applied the presumption to an arbitrator has
included a rationale for applying the presumption to a private adjudicator
who is not obliged to take an oath.

A judge in British Columbia might follow the Ontario precedents in apply-
ing the presumption of impartiality to arbitrators. The same or similar prin-
ciples would be applicable in an arbitration setting as were applied in Teskey
in judicial proceedings. While an arbitrator need not take an oath, there is a
legal and ethical duty to disclose any circumstance that might give rise to
justifiable doubts as to impartiality or independence. It follows that commer-

cial arbitrators might be held to the same standard as judges because of the
application of the high threshold presumption of impartiality.

Having said that, it could be argued that commercial arbitration is a con-
sensual, private process that requires a sustained sense of confidence in the
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impartiality and independence of the decision maker and that the presump-
tion of impartiality applicable to a judge should thus not apply, certainly
not with the same force. In Commercial Arbitration in Canada, J. Kenneth
McEwan, Q.C., and Ludmila Herbst, Q.C., suggest that commercial arbitra-
tion is to be distinguished from situations where the parties have no choice
in the decision maker.?” McEwan and Herbst cite the opinion of one of the
world’s leading international commercial arbitrators, Albert Jan van den
Berg, who comments that a more subjective approach is appropriate where
the arbitration process depends upon the trust of the parties. No judicial rul-
ing in Canada has explained why a party to a private dispute-resolution
process should be required to overcome a presumption when questioning
the impartiality or independence of an arbitrator. Why should a party to
such a consensual process need to prove a likelihood of bias rather than
raise a possibility of bias?

The administration of justice and the integrity of the arbitrator would not
necessarily be called into question by a challenge in the same way as for a
judge. The arbitral prdcess is private. It is extremely rare for a judge to be
disqualified for bias, but it is not uncommon for the authority of a commer-
cial arbitrator to be revoked because of even remote connections to the
cause or the parties to the cause. Membership in a large law firm is often a
basis for challenging an arbitrator’s impartiality because of potential con-
nections to parties and witnesses. The presumption of impartiality is not a
“one-size-fits-all” doctrine. It is much easier to disqualify a juror than it is to
disqualify a judge. The “high threshold for displacing the presumption that
a judge is acting with integrity” described in Teskey may not be appropriate
in the arbitration context.

At least for international arbitrations in British Columbia, the statutory
imposition of a “real danger” test renders moot the applicability of the pre-
sumption of impartiality. The threshold for a challenge for bias is very high.
The same cannot be said for arbitrations under the domestic statute. While
a court would be reluctant to take differing approaches in domestic and
international cases, the domestic statute has not been amended to mandate
a “real danger” test. It could be argued that if the legislature had wanted the
“real danger” test to apply in domestic cases, the Arbitration Act would have
been similarly amended.

The applicability of the presumption of impartiality is one factor to be
taken into account in the analysis of what test would apply in the context of
a domestic commercial arbitration in B.C. An equally significant factor is
the differing treatment that Canadian courts give to the various formula-
tions of the test for bias.
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ls @ “Real Danger” the Same as a “Real Possibility” or “Suspicion”?

The House of Lords in Porter took some pains to eschew the language of a
«real danger” test, preferring a ‘real possibility” test. In Canada, confusion has
resulted from different formulations of the “reasonable apprehension” test.
Courts in Canada and England have referred to the “reasonable suspicion”
test, the “real likelihood” test, the “real possibility” test and the ‘real danger”
test. However, there is some suggestion in the Supreme Court of Canada that
there is no meaningful difference between the various tests. InR. v. S. R.D.)*®
Major J., writing for Lamer C.J. and Sopinka J., in dissent, said:

The test for finding a reasonable apprehension of bias has challenged
courts in the past. It is interchangeably expressed as a “real danger of
bias,” a “real likelihood of bias,” a “reasonable suspicion of bias” and in
several other ways. An attempt at a new definition will not change the
test.?

The view of Major J. regarding the interchangeability of the tests was
accepted by Iacobucci, Binnie and LeBel JJ. in Burke.?® Thus, six justices of
the Supreme Court of Canada have accepted the dictum of Major J., and it
is reasonable to conclude that the terms “real danger” of bias and “reason-
able suspicion” of bias may be used interchangeably in Canada.

The decided cases do not confront the elephant in the room. How can a
ureal likelihood” of bias be the same as a “real possibility” of bias or a “rea-
sonable suspicion” of bias? Canadian lawyers have been trained to treat a
possibility (or suspicion) and a probability (or likelihood) as different. In
most contexts a probability requires a preponderance of evidence, a prima
facie case or a likelihood of over fifty per cent. A possibility or a suspicion,
however, can be anything down to the most minimal probability. The
Supreme Court of Canada, at least in the context of discussing the test for a
reasonable apprehension of bias, seems prepared to equate a “real suspi-
cion” with a “real probability” or a “real danger”. It is a curious result that a
judge deciding a challenge for bias may apply either a ‘reasonable suspi-
cion” test or a “real likelihood” test and that both are essentially equivalent
to a “real danger” test.

What has given rise to this evolution in the treatment of the test for bias
by the Supreme Court? There is certainly a public policy trend toward main-
taining the integrity of the judicial process by limiting challenges for bias.
There is also a recent trend to promote alacrity and finality, especially in
arbitration cases, as seen in Sattva Capital Corp. v. Creston Moly Corp.® In
that case, rights of appeal in domestic arbitration were confined to pure
questions of law, and a reasonableness standard rather than a correctness
standard was applied to arbitrator rulings on most questions of law. What is
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clear from recent developments in this area is that judges, in attempting to
reconcile modern standards with the old language for an apprehension of
bias, are looking for compelling evidence of an apprehension of bias while
at the same time acknowledging the importance of justice being seen to be
done.

What Does All This Say About the Amendment?

Does it follow from the ruling in R. v. 8. (R.D.) that the new “real danger” test
does not really alter the common law test for bias in Canada since the tests
are interchangeable? The “real danger” test probably does raise the bar and
gives voice to the social policy concern for speed and finality in interna-
tional commercial arbitration proceedings. To borrow the language of the
Attorney General in introducing the amendment, the amendment is meant
“to raise the standard needed for a party to challenge an arbitrator’s inde-
pendence or impartiality”. In the context of international commercial arbi-
trations, the courts must be particularly vigilant to find compelling reasons
to doubt an arbitrator’s independence or impartiality. The distinction
between the tests in (iomestic and international commercial arbitration
cases is essentially one of shades of grey. A challenge in a domestic arbitra-
tion case would involve a lesser threshold because the B.C. Arbitration Act
does not mandate a “real danger” standard.

The Test for Bias in Domestic Arbitrations

In principle the test for bias in a domestic arbitration governed by the Arbi-
tration Act should not be the same “real likelihood or probability” test appli-
cable to judges as set out in Yukon Francophone School Board. An applicant
has to move a mountain to get a judge disqualified. The same should not be
said of a challenge to a commercial arbitrator. The test for commercial arbi-
tration should be tempered by the element of greater subjectivity and need
for trust in a consensual process as described by McEwan and Herbst above.
Section 16 of the domestic Arbitration Act refers to “potential[]” bias and
“gpprehended” bias as a basis for revoking an arbitrator's authority. At a
minimum, the presumption of impartiality should apply with less force in
the context of domestic commercial arbitrations. There does not seem to be
any reason why a party to a consensual arbitration should have to overcome
an artificial presumption. More subjective considerations may be appropri-
ate because the parties get to choose their decision makers. On a challenge
for apparent bias under the domestic statute, a court should simply con-
sider whether the challenging party has a legitimate basis for concern, espe-
cially in light of recent literature on the subject of heuristic thinking and
unconscious bias.3?
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The difference between challenges for bias in international and domestic
arbitration settings in British Columbia is subtle but real. It may just be ¢
matter of optics, but a judge hearing a challenge in a domestic case shoulc
be less reticent in finding a basis for party concern about arbitrator inde
pendence and impartiality. An appropriate test for domestic cases would be
the “real possibility” test from the House of Lords in Porter. The judge hear
ing a challenge in an international case must apply the “real danger” test, ¢
standard that the Attorney General noted is meant to be a higher bar.

CONCLUSION

The test for bias in the international arbitration context has evolved ove:
time. While the perception for many years was that a mere suspicion, :
mere possibility or a mere appearance was sufficient, the reality now is tha
the courts will require a more substantive foundation for a challenge
Cogent evidence will be required before an arbitrator is disqualified. Judge:
hearing challenges in the context of judicial proceedings or internationa
commercial arbityations now require strong evidence that shows a likeli
hood of bias or a danger of bias.

The concern of Lord Hewart that justice must manifestly be seen to b
done is giving way to a view that justice should in fact be done, a subtle shif
that calls upon a party bringing a challenge to make a compelling case.?® Th
amendment to add the “real danger” test to the B.C. International Commercic
Arbitration Act cements the requirement that there be more than mere spec
ulation or suspicion to challenge an arbitrator’s impartiality or independence
The new articulation of the test will cause judges to be more circumspec
The new test revives the caution from Lord Denning M.R. in Metropolita
Properties Co. v. Lannon: “Surmise or conjecture is not enough”.3
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